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the tenant binds himself to hold as lessee during the whole term, 
and at its determination to deliver up the land to the lessor. Of 
this obligation, the tenant cannot discharge himself by his own 
wrong, although the wrong may, by working a forfeiture, give the 
lessor another remedy, which is independent of the contract. If, 
in every case of forfeiture, the lessor were bound to enter, the 
tenant would be furnished with an easy discharge from a contract 
on which he had received a partial benefit, and the onerous duties 
of which remained to be performed. There is not, as is suggested, 
anything anomalous in the character of the possession after an act 
of forfeiture, which does not necessarily put an end to the estate. 
The possession is not, thereafter, as to the rights of " one party 
adverse, and as to the other fiduciary." If the lessor enters for 
a forfeiture, the possession of the tenant is at an end ; if he elects 
to waive the forfeiture, the possession and the relative rights of 
the parties are the same as before the act was committed. 

But an oral disclaimer would not work a forfeiture of an estate 
for years, and in the case in question the disclaimer had the effect 
of determining the tenancy, because it depended upon the will of 
both parties, and could not subsist after a disclaimer by one of them. 1 

S. F. D. 

(To be continued hereafter.) 



RECENT AMERICAN DECISIONS. 
In the Court of Appeals of the State of New York. 

THE PEOPLE, EX EEL. THE BANK OP THE COMMONWEALTH, VS. THE 
COMMISSIONERS OF TAXES AND ASSESSMENTS FOR THE CITT AND 
COT/NTY OP NEW TORE. 

1. Stock in the public debt of the United States, whether owned by individuals or 
by corporations, is taxable under the laws of the State. 

2. The taxation, by the State, of property invested in a loan to the Federal Gov- 
ernment, is not forbidden by the Constitution of the United States, where no 
unfriendly discrimination to the United States, as borrowers, is applied by the 

1 See Graves vi. Wells, 10 Ad. 4 El. 427. 
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State law, and property in its stock is subjected to no greater burdens than 
property in general. 

3. Whether Congress, for the purpose of giving effect to its powers to borrow 
money, and of aiding the public credit, may constitutionally enact that a stock 
to be issued by the Federal Government shall be exempt from taxation, quaere. 

4. The cases of McCullough vs. Maryland, 4 Wheat. 116 ; Osborn ts. United States, 
Sank, 9 Wheat. 788 ; and Weston vs. The City of Charleston, 2 Pet., examined 
and distinguished. 

Appeal from a judgment of the Supreme Court. — The Court, 
upon the application of the Bank of the Commonwealth, awarded a 
certiorari to the Commissioners of Assessments and Taxes of the 
city and county of New York, for the purpose of reviewing their 
proceedings in assessing that corporation, in the year 1859. It 
appeared from the admissions in the return of the commissioners, 
that the Bank of the Commonwealth was a banking association 
organized under the general banking law, with a capital actually 
paid in of $750,000, out of which it had paid $188,834 84 for real 
estate, consisting of its banking-house, leaving $561,165 16, of 
which $103,000 was invested in the stock of the public debt of the 
United States, of the loan of 1858, which was actually owned by 
the corporation at the time the assessment was made. The bank 
claimed, before the commissioners, that the stocks of the United 
States were exempt from taxation under the Federal Constitution, 
but that Board held otherwise, and assessed the corporation for 
personal estate for the whole balance of capital after deducting the 
sum paid for real estate, and it was taxed thereon. The Supreme 
Court held that the stocks referred to were not exempt from tax- 
ation in this case, and affirmed the assessment ; upon which the 
present appeal was brought by the Bank. 

Alexander W. Bradford, for the appellants. 

Greene C* Bronson, for the respondents. 

Denio, J., (after discussing certain questions of a statutory 
nature, and of local interest,) proceeded as follows : — 

The question then arises, whether the public debt of the United 
States is exempt, by the Federal Constitution, from taxation under 
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the general laws for the assessment and collection of taxes which 
are in force in this State. It is essential, in the outset, to have a 
clear perception of the principles upon which taxes are imposed 
under our State laws. We do not select particular subjects of taxa- 
tion, and, upon motives of policy, burden these with the public con- 
tributions, or a disproportionate part of them, in exoneration of the 
Other property of the citizen. The rule, on the contrary, is to tax 
every person for all the property he possesses. This doctrine is 
announced at the commencement of the chapter of the Revised 
Statutes, respecting taxation: "All lands, and all personal estate, 
within this State, whether owned by individuals or by corporations, 
shall be liable to taxation, subject to the exemptions hereinafter 
specified :" 1 R. S., 387. The exceptions are inconsiderable, and 
only tend to prove the universality of the principle. And there is 
no artificial rule of valuation, by means of which a discrimination 
can be made in favor of or against any particular species of pro- 
perty. The real estate is to be assessed at its full and true value, 
and that at which the assessors would appraise it in payment of a 
just debt due from a solvent debtor ; and the personal estate is to 
be set down at its full and true value, over and above the amount 
of debts due from the person assessed. Laws of 1851, ch. 176, 
§ 8. If, therefore, the stock in question is assessable at all, it is 
to be included in the mass of the tax-payer's property, and is to 
be set down at what it is really worth, in the same manner as 
every other item of his taxable property. It is not taxable by 
name, and there is no discrimination in favor of or against it, but 
the bond or script which furnishes the evidence of the title is 
regarded like any other security for money. 

Having premised thus much, the question recurs, whether there 
is anything in the Constitution of the United States which, by a 
fair interpretation, forbids the States, under their tax laws, from 
including in the aggregate valuation of the tax-payer's property, in 
respect to which he is to be taxed, money which he has lent to the 
Federal Government, for which he holds its evidence of indebted- 
ness. It is the Constitution alone which is to be looked to, for 
Congress has never passed any statute on the subject. That body 



84 THE PEOPLE vs. THE COMMISSIONERS OF TAXES, ET AL. 

has from time to time authorized the executive department to bor- 
row money, to fix the rate of interest to be paid, and to pledge the 
public credit for its payment ; but it has not undertaken to restrain 
or limit the taxing powers of the State Governments in respect to 
the money lent or the script or securities to be issued upon such 
loans. It has said nothing on that subject. If there is any such 
restraint or limitation, it exists in the Constitution itself. Among 
the attributes conferred upon Congress by that instrument, is the 
power "to borrow money on the credit of the United States." 
Art. 1, § 8. Then the Constitution declares that itself, and the 
laws made pursuant to it, and the public treaties, shall be the 
supreme law of the land, and paramount to the State Constitutions 
and laws : Art. 6, Tf 2. It may be safely admitted that any Act 
of a State Legislature, forbidding, or placing any substantial obsta- 
cles in the way of negotiating, Federal loans from the citizens of 
such State, would conflict with the Constitution. As the constitu- 
tional power to borrow money does not declare that it shall be pro- 
cured within the Union, or from citizens of the United States, there 
is, perhaps, no corresponding duty on their part to lend. Nor was 
it intended that any such duty should be imposed. No enabling 
power in respect to the lender was required. Nothing was neces- 
sary but that the political corporation, which it was proposed to 
establish, should be endowed with the faculty of borrowing on 
the public credit. As to the rest, the money markets of the world 
were looked to for furnishing the other parties to the contract of 
lending. An unfriendly act of legislation, which should exclude the 
Federal Government from resorting to the money markets of a par- 
ticular State for loans, though it might not seriously affect the 
exercise of the borrowing power elsewhere, would be so obviously 
hostile to the operations of the Government, that I am confident it 
could not be sustained ; and such is, no doubt, the effect of the 
judgment of the Supreme Court of the United States in the case to 
be presently mentioned. But our laws for the assessment and col- 
lection of taxes, supposing them to include shares in the public debt 
of the United States along with other personal property of the 
citizen, leave the Federal Government in precisely the same condi- 
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tion with any other borrower. It was the practice of independent 
governments, as well as of municipalities and trading corporations, 
anterior to the Constitution, as it is now, to borrow money in their 
own or in foreign States. The citizens of the several States, though 
not at that time lenders in such loans to any considerable extent, 
were capable of becoming such. They might lend money to the 
Federal Government, to the State Governments, to foreign nations, 
and to individuals. As to none of these, except the United States, 
is there any pretence that the State Legislature was obliged to 
waive the right of taxing the lender for his property in the obliga- 
tion taken to secure the repayment of the money loaned. In like 
manner, the Government of the United States possesses the same 
power to borrow in the marts of the old world as of its own citizens. 
But the foreign lender would of course be subject to the laws, as 
to taxation, prevailing in the country of his domicil. The claim, 
therefore, which is now interposed on behalf of the Federal Govern- 
ment, is of a right to present itself as a borrower in the money 
markets of this State, in a different and far more favorable posi- 
tion than our own State Government occupies when it has occasion 
for a loan, and, of course, than that which other borrowers, public, 
corporate or private, foreign or domestic, can pretend to. It is, 
moreover, the claim of a right to impose upon the Legislature of 
the State disabilities in respect to the taxation of moneys loaned 
to the United States, which there would be no pretence for chal- 
lenging against any foreign country to which they might resort 
for the negotiation of loans. The claim is not supported by any 
specific language in the Constitution pointing to such consequences, 
nor, as we have said, by the terms of any statute, but simply upon 
the power to borrow money upon the public credit conferred by 
the Constitution. Such a power, conferred by such general lan- 
guage, seems to us fully satisfied, so far as the State Governments 
are concerned, when no unfriendly discrimination towards the 
United States, as borrowers, is applied by the State laws ; when 
the General Government is admitted to negotiate upon the same 
terms as other borrowers, public or private, with such of our citi- 
zens as may choose to become lenders of money, and when they 
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are placed on the same precise footing, in all respects, as all other 
borrowers, prirnd facie, the provision simply confers upon the 
Government a capacity to become parties as borrowers upon the 
public credit, to a contract of loan. If it had been intended, be- 
yond this, to give them, in the States of the Union, an advantage 
over all other borrowers, it is certainly remarkable that more ex- 
plicit language was not used. We give no opinion on the question, 
whether Congress could enact a law by which the lenders of money 
to the Government should enjoy the advantage of exemption from 
State taxation in respect to such loans. Events may occur — per- 
haps they have already occurred — when the preservation of the 
Constitution and the continuance of the Union may depend upon the 
ability of the Government to obtain a seasonable supply of funds, 
and we would not unnecessarily interpose a dictum which would 
appear to circumscribe any powers which it may possess. But in 
the absence of any such statute, and resting upon the general grant 
of power contained in the Constitution, we are of opinion that the 
claim to be exempt from taxation cannot be allowed to prevail. 

The argument in favor of exempting the holders of Federal in- 
debtedness from State taxation is principally based upon the con- 
sideration of the paramount authority of the Federal Constitution 
over the Constitutions and laws of the States. The pre-eminence 
of the former is beyond dispute. It is inherent in the nature of 
an imperial Government, instituted to watch over and protect the 
interests and welfare of particular local governments. The powers 
conferred for such purposes must necessarily be absolute and un- 
controllable. All general reasoning upon the subject is, however, 
rendered unnecessary by the explicit provision referred to in the 
Constitution itself. But before the State enactments can be called 
upon to yield to Federal institutions, it must satisfactorily appear 
that there is a conflict between them. Undoubtedly the Federal 
Government could enter the money market with greater advantage 
if it could promise to the lenders an immunity against State taxa- 
tion in respect to the money to be loaned. But, as no other bor- 
rower can offer any such advantage, and as without it loans have 
always been sought and obtained, and no doubt will continue to be, 
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the withholding of it cannot be justly considered a restraint upon the 
borrowing power. What is asked is not in truth the removal of an 
obstacle, but a positive bounty to the lenders of money to the Go- 
vernment. It is claimed that an advantage should be conceded to 
them which is rightfully withheld from every other lender. Hence, 
it appears to us that there is no hostility between the laws of this 
State, which attempt to tax its citizens, among the mass of their 
property, for all their money loaned, without any exception of such 
as may have been lent to the Federal Government, and the power 
to borrow money which the Constitution has conferred upon that 
Government. Both provisions can stand perfectly well together, 
and there is not really any conflict between them. 

The power of taxation is as essential to the existence of the State 
Governments as that of borrowing is to the Nation. Both undeni- 
ably exist. The right of the several States to include the public 
creditors, in respect- to the money owing to them by the Nation, 
among the tax-payers, may be one of great importance. The 
amount of property existing in that form is now very large, and 
public measures transpiring at this moment show that it is to be 
greatly increased. A judgment which should exonerate that mass 
of wealth from liability to contribute to the expenses of the State 
Governments, might lead to considerable embarrassment. Besides, 
it would create a class of favored citizens, who could put the tax- 
gatherers at defiance, while the mass of the community would be 
left to defray the whole expense of the State and local administra- 
tions. This, it is true, should not prevent the rendering of such a 
judgment, if the true interpretation of the Constitution requires it. 
But if it shall appear that the power of the Federal Government to 
contract loans cannot be materially impaired by holding the public 
creditor liable to pay his share of the public burdens ; while the ad- 
ministration of the fiscal affairs of the States will be seriously 
embarrassed by withdrawing a large mass of the property of the 
citizens from liability to taxation, those circumstances (which are 
now actually transpiring) would seem to call for a reconciling con- 
struction which will allow both the great political powers to exist 
without either being essentially impaired. The necessity of such a 
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construction of the Federal Constitution was foreseen while the 
draft of that instrument was under discussion, prior to its ratifica- 
tion by the State Conventions. One of the most indispensable 
powers conferred upon Congress was that of laying and collecting 
" taxes, duties, imposts and excises." But as the great bulk of the 
expenses of public administration was left to be defrayed by the 
States and their local divisions, the National Government being 
limited to external relations and a few subjects of internal govern 
ment, it was essential that the right of taxation should continue to 
be enjoyed by the States, to enable them to meet these necessary 
expenses. They were, however, prohibited from laying duties upon 
imports or exports, or upon tonnage, without the consent of Con- 
gress; but as to all other subjects of taxation, embracing the real 
and personal estates of the citizens, the Constitution was silent as 
to the rights of the States. A rigid construction of the provision 
making the Federal laws, enacted pursuant to the Constitution, 
supreme over those of the States, would forbid the latter from 
exercising a concurrent right of taxation over subjects as to which 
the taxing power of Congress should be applied. Suppose, for in- 
stance, that the General Government should lay a land tax, could a 
State Government do the same thing while the Federal law remained 
in force ? True, if the State tax was of moderate amount, the land- 
owner would be able to pay both, and thus no embarrassment would 
arise to the General Government. But it might be said, if you 
admit the principle of concurrent taxation by the States, it will not 
be possible so to limit the amount as to prevent inconvenience in 
the exercise of the Federal power; and the Federal laws are 
declared to be paramount to those of the States. Hence, it was 
apprehended that the taxing power of the States might be held to 
be taken away by the like power which the Constitution conferred 
upon Congress. This objection was treated of in the 32d and 33d 
Letters of Publius, written by Mr. Hamilton. He maintained, by a 
convincing train of reasoning, that the taxing power of Congress 
was not, in respect to any subjects, except imposts, exports and 
tonnage, exclusive of or superior to that of the States, but that they 
were concurrent. " The necessity," he said, " of a concurrent 
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jurisdiction in certain cases, results from the division of the sove- 
reign power ; and the rule that all authorities, of which the States 
are not explicitly divested in favor of the Union, remain with them 
in full vigor, is not only a theoretical consequence of that division, 
but is clearly admitted by the whole tenor of the instrument which 
contains the Articles of the proposed Constitution. (Federalist, 
No. 32.) He insisted that it was not a case of repugnancy in that 
sense which would be requisite to work an exclusion of the States. 
While he admitted that it was possible that a State might tax a 
particular kind of property in a manner which would render it 
inexpedient that a further tax should be laid on the same subject 
by the Union, he still held that it would not imply a constitutional 
inability to lay such further tax. He conceded that the particular 
policy of the National and State systems might now and then fail 
to coincide exactly, and that forbearance might be required. " It 
is not, however," he added, "a mere possibility of inconvenience 
in the exercise of powers, but an immediate constitutional repug- 
nancy, that can, by implication, alienate and extinguish a pre- 
existing right of sovereignty." (Id.) And he concludes, as the 
result of the whole argument, that the individual States would, 
under the proposed Constitution, retain an independent and un- 
controllable authority to raise revenue to any extent they might 
stand in need of, by every kind of taxation except duties on im- 
ports, exports and tonnage. (Federalist, No. 33.) 

The repugnancy between the concurrent powers of taxation 
residing in the General and in the State Governments, seems 
equally as striking as that which is alleged to exist between the 
Federal power of borrowing money and the State power of taxing 
all the property of the citizen, including his money invested in loans 
to the Government. It may be said that the latter power can bo 
exerted to an extent which would impair the efficiency of the other. 
But such an effect, if produced, would be incidental and indirect. 
State taxation might, it is true, supposing a very extreme case, be 
carried to such an extent that nothing would be left to lend to the 
Nation. But if no unfavorable discrimation is made as to money 
invested in Federal loans, it cannot be alleged that such excessive 
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taxation would be any more hostile to the borrowing power of the 
General Government than any other species of State misgovern- 
ment ; and it can scarcely be pretended that the Federal institu- 
tions are supreme in such an absolute sense that any State pcwer 
which, by a possible abuse, may impair the efficiency of some na- 
tional attribute, is necessarily abrogated. Indeed, the complaint 
on the part of those who oppose the claim of the State is, as has 
been already remarked, not so much that our State tax law con- 
flicts with the Federal power to borrow money, as that it does not 
concede to the Union superior rights in our money market over 
those enjoyed by any other class of borrowers. 

It remains to notice the judgments of the Supreme Court df the 
United States which, it is argued, have laid down the principles 
which lead to the entire exemption of Federal stock from State 
taxation. In MeOullough vs. The State of Maryland, 4 Wheat. 
116, the question, in substance, was, whether the issues of bank 
notes by the Maryland branch of the Bank of the United States 
could be subjected to a stamp tax under the laws of Maryland. 
That State had passed an act requiring banks transacting their busi- 
ness in that State, but which were not chartered by the State legisla- 
ture, to issue their notes on stamped paper on which a certain duty 
was to be paid, but for which any bank might commute by paying a 
tax of fifteen thousand dollars a year in advance. A heavy penalty 
was provided against any bank officer who should issue unstamped 
notes; and the action was brought against McCullough, the cashier 
of the Baltimore branch of the Bank of the United States, to re- 
cover penalties for a violation of the act. The constitutional vali- 
dity of the act of Congress incorporating the bank, was largely dis- 
cussed, and was passed upon by the court ; and its constitutionality 
was sustained. The bank was considered a convenient, useful, and 
essential instrument of the government in the prosecution of its 
fiscal operations, and its establishment by Congress was held to be 
the constitutional exercise of the power " to make all laws which 
should be necessary or proper to carry into execution" the autho- 
rity granted to the General Government. Then the question as to 
the power of the States to tax the bank or its branches was con- 
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sidered and determined. But when it had been once settled that 
the bank was a constitutional agency and instrument for the trans- 
action of the moneyed operations of the government, it followed 
necessarily, as it seems to us, that it could no more be taxed by 
State authority than the treasury department, the mint, the post- 
office, or the army or navy ; and it was upon this ground that the 
Maryland statute was held to be unconstitutional. The State 
power of taxation, which was admitted to embrace everything 
which existed by its own authority, or which was introduced by its 
permission, waB held not to " extend to those means which are em- 
ployed by Congress to carry into execution powers conferred on 
that body by the people of the United States." (See opinion of 
Chief Justice Marshall, p. 429.) The same question again arose 
in Osborn vs. The United States Bank, 9 Wheat. 738, which was 
an action brought to test the validity of a statute of the State of 
Ohio, by which an annual tax of $50,000 was imposed upon the 
Ohio branch of the Bank of the United States, to be collected by 
means of a warrant to be issued by the auditor of the State. The 
question was again elaborately argued and considered by the court, 
and the exemption of the bank and its branches again declared, on 
the ground that the institution was an instrument, or, as it was 
several times called in the opinion of the court, a machine for car- 
rying on the moneyed operations of the National Government. In 
the State laws under consideration in both these cases, the branches 
of the bank were taxed, not in respect to their property, eo nomine, 
as banks, and because they were banks. Perhaps it may be inferred 
from the reasoning of the court, that they would have been held 
equally exempt from taxation, if the tax had been laid on the cor- 
poration in respect to its capital or personal property. No idea, 
however, was entertained that the money which was invested in the 
stock of the bank was thereby withdrawn from State taxation. 
Indeed, such a conclusion was explicitly disavowed in the opinion 
of the Chief Justice in the first-mentioned case. " This opinion," 
he says, " does not deprive the States of any resources which they 
originally possessed. It does not extend to a tax paid on the real 
property of the bank, in common with the other real property 
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■within the State, nor to a tax imposed on the interest which the 
citizens of Maryland may hold in this institution, in common with 
other property of the same description throughout the State. But 
this is a tax on the operations of the bank, and is, consequently, a 
tax on the operation of an instrument employed by the government 
of the Union to carry its powers into execution. Such a tax must 
be unconstitutional:" 4 Wheat. 436. 

Enough has been said to show that these cases bear no analogy 
to the one before us. But, in Weston vs. The City Council of 
Charleston, 2 Pet. 449, anno 1829, the subject of State taxation 
of the debt of the United States, in the hands of an individual, 
came directly before the Federal Supreme Court, and the judgment 
was against the right to lay the tax. The case differs from the pre- 
sent only in the circumstance that the tax was not laid upon the 
bulk of the property of the citizens, but only upon certain specified 
securities, and that it was imposed upon the United States stock eo 
nomine. It was imposed by the municipality of the city of Charles- 
ton, South Carolina, under authority derived from the legislature of 
that State. It was laid, as the report states, " upon all personal 
estate, consisting of bonds, notes, insurance stock, six and seven per 
cent, stock of the United States, or other obligations upon which 
interest has been or will be received during the year, over and 
abov6 the interest which has been paid (funded debt of this State, 
and stock in the incorporated banks of this State and the United 
States Bank, excepted") ; and the amount of the tax was " twenty- 
five cents upon every hundred dollars." Real estate does not appear 
to have been embraced. Neither were goods or personal chattels of 
any kind, or slaves, or the stock of the General Government paying 
leas than six per cent., or simple contract debts due to the tax-payer, 
or individual obligations on which, for any reason, interest should not 
be paid within the year ; and the public debt of the State, the stock 
of all the State banks, and that of the Bank of the United States, 
were in terms excepted. It was not, therefore, a tax upon the pro- 
perty of the tax-payer generally ; but particular kinds of property 
were selected from the mass, embracing, in all probability, far less 
than a moiety of the private property of the city, and the tax was 
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assessed upon that, to the exoneration of all the residue. And the 
tax imposed was not limited to the aggregate of the public charges 
for the year ; hut an arbitrary sum -was exacted of twenty-five cents 
on each hundred dollars, whether that should be more or less than 
the exigencies of the city government should call for. The different 
system upon which the taxes of this State are assessed, has been 
already shown. Under the ordinance of the city of Charleston, the 
United States would not enter the money market of that city upon 
an equal footing with all other borrowers. The State of South 
Carolina, for instance, could assure those who should lend it money 
that they should be exempt from city taxation, and the same advan- 
tage would be extended to capitalists who were minded to invest in 
the stock of the State banks or in that of the Bank of the United 
States. So, money or property invested in mercantile, manufactur- 
ing or other business, so long as it does not assume the form of in- 
terest paying obligations, would be exempt from taxation. The law, 
or ordinance, discriminated, in respect to taxation, adversely to cer- 
tain classes of securities, including the scrip of the public debt of 
the United States. The effect upon the government was nearly the 
same as though the funded debt of the Union had been singled out 
as the subject of taxation. Including other securities, the whole 
constituting only a part of the property of the citizens which might 
be subjected to taxation, does not relieve the law from the charge of 
visiting the whole of the public burdens upon particular kinds of 
property in exoneration of the mass of it. Such a measure might 
arise either out of motives of hostility to the property charged or 
the business out of which it originated, or from a motive of hostility 
to the interests taxed, or a desire to favor the owners of the residue 
at the expense of such interests. In either case it might easily be 
carried to the extent of seriously discouraging or entirely destroy- 
ing the interests discriminated against. But where all the private 
property of the community is taxed ratably, no such effect could 
follow, and under such a system, moreover, there is but little danger 
of oppressive taxation. In levying such a tax, the legislature acts 
equally upon all its constituents. In our opinion, the judgment 
last referred to is distinguishable in principle from the case we 
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are considering, in the point to which we have now referred. If 
the Federal stock can be taxed separately and specifically at any 
amount which a State legislature, or a municipality to which its 
power has been delegated, shall see fit ; the government in seek- 
ing to obtain money on loan may be effectually driven out of 
the markets of such State. But such a consequence could never 
happen under the existing tax law of this State. The idea that 
the legislature would dare, or would be permitted, by excessive 
taxation, to destroy or seriously embarrass the interests of all the 
property holders of the State, is not to be supposed. 

Intending as we do to follow implicitly the matured judgments 
of the Supreme Court of the United States, pronounced in cases 
arising under the Federal Constitution and Laws, we yet conceive 
ourselves at liberty to receive or to reject any dicta which were not 
called for by the facts of the case adjudged, according to our own 
sense of their conformity or want of conformity to law. We are 
aware that some portion of the reasoning of the opinion of the court, 
prepared by the venerable Chief Justice in the case referred to, 
would embrace the present controversy, though other parts of it we 
think refer to the tax under consideration as laid specifically upon 
Federal stock ; and that in the dissenting opinion of Mr. Justice 
Thompson, the majority of the court are understood to assume the 
broad ground that the stock of the United States is not taxable in 
any shape or manner whatever. But we think it was not legally 
possible for the court to decide, that such stock could not be taxed 
along with the mass of the tax-payer's property, under a taxing 
system like the one prevailing in this State, while determining a 
controversy in which the actual facts presented by the litigation 
disclosed, a case of taxation discriminating adversely to such stock. 
Such a question as is claimed to have been decided, was not dis- 
cussed by the counsel on the argument. The counsel for the plain- 
tiff in error, who was the party seeking to avoid the tax, did not 
contend that the stock would be exempt under a system which 
should embrace all property, or even all public funds. He said . 
" The ordinance does not impose a tax upon all public funds, but 
specifically on the six and seven per cent, stock of the United 
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States. Thus, there are selected as the particular objects of tax- 
ation, these debts of the Government of the United States." And 
the counsel laid before the court as a part of their argument the 
opinion of three of the judges of the Constitutional Court of South 
Carolina, who, holding that the stock was not taxable, dissented 
from the opinion of the majority. But they placed their dissent 
on the ground that the tax was upon the stock, eo nomine, and was 
thus a burden imposed upon the credit of the United States. 

We differ, with natural reluctance, from even an obiter dictum 
of so great and wise a judge as Chief Justice Marshall, especially 
when apparently concurred in by a majority of the judges of the 
national tribunal of last resort ; but we are happy to know that 
if we have fallen into an error, it can readily be corrected. If 
that eminent court shall, upon a reconsideration of the question, 
adjudge that stocks of this description are universally exempt 
from taxation, we shall cheerfully conform our judgments to such 
decision ; but until such review shall be had, we think it safer to 
follow the direction of our own convictions. The question is con- 
fessedly one of very great importance. If we determine it in 
favor of the tax-payers, the public authorities cannot appeal to 
the Federal court, as it is only in the case of aright, claimed 
under the Constitution or laws of the United States, which has 
been denied by a State court, that the National tribunal has juris- 
diction, whereas the judgment, which we actually render, can be 
carried immediately to the court of the last resort. 

The judgment of the Supreme Court is affirmed. 

Mason, J., also delivered an opinion for affirmance ; Selden, 
Lott, James and Hoyt, JJ., concurred, without, however, passing 
upon the questions first discussed, as to the construction of our 
statutes, as to which four of the judges were understood to express 
a different opinion from that stated by Judge Denio. 

The question raised in this case is for The recent case of Almy vs. State of 

the first time distinctly decided. As an California, 24 How. U. S. 169, (I860,) 

elaborate discussion by a learned and may have some bearing upon the ques- 

able Court, it furnishes material for the tion. A tax upon a bill of lading of gold 

final adjudication of the matter by the exported, was held to be in reality a tax 

Supreme Court of the United States, upon the gold itielf. Says the Court in 
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substance, Ch. J. Taney delivering the 
opinion, "A bill of lading, or some writ- 
ten instrument of the same import, is 
necessarily always associated with every 
shipment of articles of commerce from 
the ports of one country to those of an- 
other. Such instruments are hardly less 
necessary to the existence of such com- 
merce than casks to cover tobacco, or 
bagging to cotton, when exported, for 
no one would put his property in the 
hands of a ship-master without taking 
written evidence of its receipt on board the 
vessel, and of the purposes for which it is 
placed in his hands." In like manner, it 
may be urged, that government stocks 
and securities of the same import are 
always associated with the borrowing of 
money. No one would think of lending 
to the government, without the evidence 



of the loan which they furnish, and the 
convenient means of transfer which they 
supply. They are the instruments of 
borrowing, as bills of lading are the in- 
struments of commerce. They are not 
only evidence of the indebtedness of the 
government to the lender, but they also 
supply the means by which that indebt- 
edness can be contracted. If this view 
be correct, the fact that they were taxed 
by a State in common with other sub- 
jects, would not be decisive, for it is 
conceived that the instruments or ma- 
chinery by which the general govern- 
ment carries on its constitutional opera- 
tions, cannot be taxed by the States at 
all. The tax becomes, in substance, an 
interference with the exercise of the 
power of borrowing, itself. 

T. W. D. 
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1. Upon a pledge of stock in a railroad corporation in New Hampshire, there 
should be such delivery as the nature of the thing is capable of, and to be good 
against a subsequent attaching creditor, the pledgee must be clothed with all 
the usual muniments and indicia of ownership. 

2. Under the laws of New Hampshire, a record of the ownership of shares must be 
kept by such corporations in this State, and by proper certifying officers resident 
herein. 

8. On the transfer of stock the delivery will not be complete, until an entry of such 
transfer is made upon the stock record, or it be sent to the office for that pur- 
pose, and the omission thus to perfect the delivery will be ^rimS/acte, and if un- 
explained, conclusive evidence of a secret trust, and therefore as matter of law 
fraudulent and void as to creditors. Where the transfer was made at a distance 
from the office, and the old certificates surrendered, and new ones given by a 
transfer agent appointed for that purpose, and residing, in a neighboring State, 



1 We are indebted to the courtesy of Mr. Justice Bellows for the opinion of the 
Court in this important case at so early a date after its delivery, for which he will 
be pleased to accept our most sincere thanks. — Eds. Am. L. Reg. 



